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ture of the defense, is by motion, under section 3249, for a statement 
of the grounds of defense. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 183.* 10 
Va.-W. Va. Enc. Dig. 129. 2 Va.-W. Va. Enc. Dig. 378.] 

3. Payment (§ 63*) — Defenses — Issues — Plea of Non Assumpsit. — 
A defendant, in a proceeding by motion to recover on an open ac- 
count for goods sold and on a note, who pleads non assumpsit, may 
show a contract for the building of a structure by him fo defend- 
ant, and the amount for the work, as a payment in part of plaintiff's 
demand, pursuant to an understanding of the parties that the amount 
due for the structure was to be a payment on the indebtedness of 
defendant to plaintiff. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 152-161; 
Dec. Dig. § 63;* Assumpsit, Action of, Cent. Dig. § 144. 2 Va.-W. 
Va. Enc. Dig. 46.] 

4. Pleading (§ 261*) — Amendments — Allowance. — A defendant, in 
a proceeding by motion to recover on an open account and on a 
note, subject to partial payment, who admitted a part of the claim 
and pleaded non assumpsit as to the residue, should be permitted to 
amend, by alleging that he was entitled to a credit for work in 
erecting a building for plaintiff pursuant to contract therefor. 

[Ed. Note. — For other cases, see Pleadings, Cent. Dig. ?§ 794-800; 
Dec. Dig. § 261.* 1 Va.-W. Va. Enc. Dig. 348.] 

5. Pleading (§ 239*) — Amendments — Continuance. — Where the 
court in its discretion allows amendments to a pleading in the inter- 
est of justice, the rights of the adverse party may be safeguarded 
by a postponement or continuance. 

[Ed. Note. — For other cases, see Pleading. Cent. Dig. §§ 626-635; 
Dec. Dig. § 239.* 3 Va.-W. Va. Enc. Dig. 273] 

Error to Corporation Court of Newport News. 

Proceeding by motion by the Booker Brick Company against 
G. W. Whitley. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed, and new trial granted. 

Maryus Jones and T. J. Christian, for plaintiff in error. 
/. Winston Read, for defendant in error. 



WILLIAMSON v. SIMPSON. 

March 14, 1912. 

[74 S. E. 162.1 

Error to Circuit Court of City of Norfolk. 

Action by C. H. Simpson against W. C. L. Williamson. Judg- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. , Key No. Series & Rep'r Indexes. 
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ment for plaintiff, and defendant brings error. Reversed, and 
remanded for new trial. 

:V. T. Green and /. M. Keeling, for plaintiff in error. 
Page, Page & Page and Daniel Coleman, for defendant in er- 
ror. 

Memorandum decision : Cardwell J. We are of opinion 
that the question presented upon the writ of error is controlled 
by the cases of City Gas Co. of Norfolk v. Poudre, 74 S. E. 158, 
ante, p. 112, and Whitley v. Booker Brick Co., 74 S. E. 160, ante, 
p. 134, just decided by this court. Therefore, for the reasons 
given in the opinions filed in those cases and the authorities 
cited, the judgment complained of in this case has to be re- 
versed, and the cause remanded for a new trial. 

Reversed. 



POTOMAC, F. & P. R. CO. v. CHICHESTER. 

March 14, 1912. 

[74 S. E. 162.] 

1. Evidence (§ 211*) — Injury to Servant — Defective Appliances — 
Admissibility. — The testimony of the general manager of a railroad 
company in an action for injuries to an employee, caused by a de- 
fective brake on a car, that the lever and pin in use more than a 
year after the accident were the same as in use at the time of the 
accident, is unambiguous, and merely identifies the parts of the 
brake; and it is error to admit the testimony on a subsequent trial 
as an admission that the brake was in the same condition more than 
a year after the accident that it was in at the time of the accident, 
especially where on the subsequent trial the general manager testi- 
fied that he merely intended to identify the parts of the brake, and 
that he had no knowledge of its condition at the time of the accident. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. S§ 738-744; 
Dec. Dig. § 211.* 9 Va.-W. Va. Enc. Dig. 724.] 

2. Master and Servant (§ 270*) — Injury to Servant — Defective Ap- 
pliances — Evidence — Admissibility. — Where, in an action for injuries 
to a railroad employee, the issue was whether the brake on a car 
was defective, evidence of the condition of the brake about 13 months 
after the accident was inadmissible, in the absence of evidence that 
its condition was unchanged. 

[Ed. Note.; — For other cases, see Master and Servant, Cent. Dig. 
§§ 913-927, 932; Dec. Dig. § 270.* 9 Va.-W. Va. Enc. Dig. 724.] 

3. Master and Servant (§ 270*) — Injury to Servant — Defective Ap- 
pliances — Evidence Admissibility. — Evidence of the condition of 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dif Key No. Series & Rep'r Indexes. 



